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A STUDY T0 DETERMINE WHETHER THE LAW

RELATING TO THE INTER VIVOS RIGETS OF

ONE SPOUSE IN PROPERTY ACQUIRED BY THE

OTHER SPOUSE DURING MARRIAGE VHILE

DOMICILED OUTSIDE CALIFORNIA SHOULD BE
REVISED

In 1957 the Law Revision Commission submitted to the
Legislature a Recommendation and Study concerning a proposed
revision of Section 201.5 of the Probate Code and related
statutes dealing with the rights of a surviving spouse in
property acquired by elther or both of the spouses while they
were domig¢iled outside of Californin,l Pursuant to this
rqummqggagtqp the Legislature at its 1957 session enacted
gﬁq';qdﬁéﬁﬁh to'.Sections 201.5 and 661 of the Probate Code, new
Sections 201.6, 201.7 and 201.8 of the Probate Code, an amend-
ment to Sectlon 13555 of the Revenue and Taxation Code and
new Sections 13552,5, 13554,5 and 13556.5 of the Revenue and
Texation Code.® All of these enactments dealt with the rights
of & Eurvifing spouse upon dissolution of the marriage by
death with respect to property acquired by the deceased spouse
while the spouses were domiclled in anothsr state. At the
same session the Legislature authorized the Law Revision
Commission to study the question as to what changes, if any,
during the subsistence of the marrisge after the removal of
the parties to Californim, should be made in the respective
rights of thq spouses in such property acquired while they

wers domiéiled outaide of Cali.fomia.s
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As was pointed out in the above-mentioned study
submi tted to the 1957 Legislature, the courts have treated
property acqulred in anoﬁher non=-communi ty-property jurisdlic-
tion by apouses who later move their domicile to California
as in most respects identical with Celifornia separate pro-
perty so far as the rights of the spouses thereln are con-
cerned, even though it was acquired in the foreign Jurisdiction
during marrisge and not by gift, devise or descent. In 1917
the Leglslature attempted to transform such property into
communi ty property upon the removal of ths spouses to Calle
fornie, by an emendment to Section 164 of the Civil Code, 4
but_fhia_étatute was declared unconstitutional by the

California Supreme Court in Estate of ThnrntoQ¢5 The scope

of that decision is discussed in the above-mentioned study
submi tted to the 1957 Legislature.

The purpose of the present study 1s to conslder separately
eaﬁh of the major characteristics of community property and
separate property during the lifetime of the spouses, in order
to furnish a basis for determining whether it might be desirable
and constitutionally feasible to alter some or all of the
characteristics of property acquired by the spouses while
domiciled slsewhere which would have been community property
1f acquired while domiciled in Californla.

A preliminary observation which must bs made is that i¢
would no longar be adequate simply to declare that such property
shall be treated as "community property," even were that con-
sidered desirable and constitutionally feasible. The reason

is that there are now two separate types of communlty property
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in Celifornia with different characteristics -~ the general
communl ty and the wife'a esrnings and property derived there-
from., Although they remzin community property, the wife's
earnings are now to a certaln extent subject to her management
and control, liable for her debts and not liable for the
husband's debts., Therefore, a statute which treated property
derived from the wife's earnings while the spouses were domi-
clled elsewhere a3 in all respects identical with the general
community property would probasbly be an unconstitutlional
discrimination against such wives as compared with wives who

ware always domiciled in California, even if the other consti-

tutienal pbjections stated in Estate of Thornton® could be
overcome.' Aside from the constitutional objsction, such a
discerimination against wives moving to Californla from another
state could hardiy be justiflied as a matier of policy.

In the discussion which follows, the terms separate
property and community property will be confined to such
property acquired by spouses while domiciled in California
or snother community property state, while the term "Section
201.5 Property" will be used for property acguirsed by the
gspouses during coverture (otherwise than by gift, devise or
descent), while domiciled in a non-community-property juris-
diction, including all personal property wherever situated
and all real propsrty situsted in California acquired in ex-

change therefor, since such property is subject to the provisions

of Section 201,5 of the Probate Code, as amended in 1987,

granting to the nonacqulring spouss a nonbarrable interest
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of one-half upon the death of the acquiring spouse, The
term "general community property" will be used to refer to
all of the community property other then the wife's earnings

and property derived therefrom.

llanagement and Control

In Californie the husband has the management and control
of the general community personal property and of all community
real proparty.7 On the other hend, the wife has the management
and control of "community propsrty money earned by her until
it is commingled with other communi ty proparty.“8 Al though
thiﬁ.prdiision has not been interpreted, under it the wife
would aﬁpargntly have the management and control of the actual
cash received by her &s her earnings and presumably of a
separate bank account in which they were deposited, although
strictly speaking in the latter case the earnings are no longer
in the form of "money" but of a dsbt owed by the bank to the
wife, However, it is fairly cleer that 1f the earnings were
used to purchase General lMotors stoclt, the wife would no longer
have the right to manage end control the stock. The management
and control would pass to the husband and he would have the
right to decide whether to sell the General Motors stock and
buy Ameridan Telephone and Telegraph atock or to buy bonds.

A fortiori, if the earnings of the wife were invested in land,
the husbend would have the management and control of the land,

On the other hand, each spouse has the management and

control of his own separate property. Under the present law,
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the same is true of the Section 201.5 Property of each spouss,
Would 1+ be constituticnally possible for the Leglslature to
declare that the Section 201.5 Property of sach spouse should
be treated as communlty property (generasl community or the
wife's esarnings, depending upon 1ts mode of acquisition) so
far as management end control 1s concerned, upon the removal
of the spouses to California, Although this question was not

actually involved in Estate of Thornton,9 the clear indication

of the opinion in that case is that this 1s the very sort of
thing which the court considered constitutionally obJectionable,
since the spouse acquiring the property had acquired a "vested
right" in it under the law of the foreign jurisdiction which
could not be altered mersly because the spouses moved to
California.

Aside from any constitutional objections, such a statute
would produce some rether bizarre resulis so far as the wife's
Section 201,5 Property is concerned. If a husband and wife
domiciled in New York moved to California and the wife had a
bank account derived from her earnings during coverture which
she transferred to this State, she would retain the management
end control of that bank account {assuming that our surmise
that & bank account will be construsd to be "money" is correct).
On the other hand, a wife in a similar situstion who hed
purchased stocks and bonds with her earnings in New York would
have the mansgement and control of such securitles tranaferred
to the husband upon their removal to California. It does not

seem to be an answer to this criticism to suggest that few
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if any husbands would dare to insist upon their right of
menagement and control in these clrcumstances. The fact that
a statute is so divorced from sociological reality that 1t
will be universally ignored is not an argument for enacting
it. So far as the husband's Section 201,5 Property ils con-
cerned, such a statute would make little difference since he
now has the management and control of such property as his
"separate" property and under the statute he would have the
management and control of it as guasi-community property.

On the whole it would seem that it would be unwlse %o
attappt to change the law relating to Sectiecn 201.5 Property

so far as the right to management and control is concerned.

Rights of Creditors

The separate property of neither husband nor wife 1s ;
generally liable for the debts or liabillties of the other
apouse, This is subject to the quallfication thaet the separate
property of the husband is llable for the wife's contracts for

necessaries if the husband neglects to make adequate provision

for her support, because of the husband's common-law liability
10

for such debts as codified in Section 174 of the Civil Code,
By statute the separate property of the wife acquired by gift
from the husband is liable for the payment of debts contracted
by the husband for necesseries while they are living together,ll
and all of her separate precperty 1s liable for such debts when

the husband has no separate property, therse is no community
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property and he is unable from infirmity to support himaelf.la

Either spouse, and therefore his sepsrate property, would of
course be liable under general agency principles for a debt
contracted or liabllity incurred by the other spouse while the
second is actling as the agent or servant of the first, Thé
Section 201,.5 Property of either spouse would presumably be
subject to the same rules as those with respect to separate
property.

The general community property is generally lieble for
the debts and 1iabllltles of the husband and not for those of
the wife,l5 except that the general community property other
than the:husband's earnings is liable for the wife's snte-
nuptial debts. The reason for this exception 1s that the
husband was held liable for the wife's entanuptial debts in
California under the common-law rule, and since he was liable
then both his separate property and the communlty property
woYre 1iabla.14 The Legislature then exempted his separate
property and his earnings from liability for the wife's ante-
nuptial debts, leaving the general community property other
than his sarnings still 11able,t5 e genseral communi ty
property 1s also liable for the wife's contracts for necessaries

in cases where the husbend is persocnally liable.l6

The earnings of the wife are liable for her "contracts"l?

and are not liable Tor the "debts" of the husband {other than

18 The gquestion has not been decided

his debts for necessaries).
as to whether the "debts" of the husband for which the wife's

eernings are exempt from 1liabhility would include his tort




liabilities., It is feirly obvious, since the statute 1mposing
1iability for the wife's acts specifies only "contracts,” that
her earnings would not be lileble for her own tort liabilitiss.]'9
However, it is possible that the 1951 statute glving the wife
the management and control of her sarnings while in the form of
"money" may have implledly made such earnings liable for her
torts so long as they remeln in that form.20 Also, such earnings
might be liable for her torta in & case where the husband him=-
self, and therefore all of the general community property, would
be liable therefor under soms sgency principle or some siastute
imposing liabllity, unless the exsmption from llablility for his
"debts" includes such vicerious liability of the huaband,

The exemption of the wife's earnings from the husband's
debts attaches slso to a bank account into which such earnings
are dapoaite621 and to personal property which is purchased
with such.earnings,22 so long as the sarnings can be clearly
traced and identified, The exemption 1s lost if the earnings
are so commingled with other community property that they cannot

be identifiede®

or if the earnings conatitute only part of the
purchase price of personal property with the other part being
paid out of the general community funds.24 However, 1t has
been held that the commingling of the wife's earnings with

other community property does not destroy the 1iability of such
earnings for the wife's contracta, even though they cen no
longer be identified, and that the burden 1s upon the husband
as against an attaching creditor of the wife to show how much

of a particular fund or asset was derived from the communi ty
25

property other than her earnings.
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There has bean no indication in the decislons as to
whe ther the exemptinn of the husband's Yearnings from the
wife's antenuptial debts, the exemption of the wife's "aarnings"
from the husband's debts and the liebllity of her "earnings"
for her contracts extend also to the income from property in
which such earnings are 1nve=ted.26 It is probable that these
rules would not apply to such income.

A chenge of the liability rules relating to Sectlon 201.5
Property of the spouses from those concerning separate property
to those concerning the tﬁo types of community property would
make little difference with respect to the husband's Sectlon
201,5 Property. Both the general community property and the
husband'a separete property ere liable for the husband's obliga-
tions and are not liable for the wife's obligations, except |
that the genseral community property other than the husband's
earnings 1s lisble for the wife's antenuptial debts, The wife's
Sectlion 201.5 Property would ordinarily be derlved from her
earnings during coverture (since property aoquired beforse
merrisge end that acquired by gift, devise or descant after
marriage are excluded by definltion from such property). A
change with respect to the wife's Section 201.5 Property to the
1liability rules relating to community property would introduce
all of the foregoing uncertainties and irrationalities as to
whe ther such property would be liable for her tort as well as
her contract obligations, whether 1ts exemption from liabillity
for the husband's "debts" includes hils tort obligations and at
what point such 1iability end such exemption cease because of

a "commingling" of the property with community property.
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In any event, such a change in the liability rules would
probably make some of the Ssction 201.5 Property of the wife
liable for the debts of the husband, whersas prior to their
removal to California it had been her "separate" property which
had not been liable for her husband's debts under the law of
the forelgn state, Would it be constitutionelly possible for
the Leglslature to meke such a change in property rights upon
the removal of the apouses to California? Again the opinion in
Estate of Thornton seems to indicate that the Leglslaturs lacks

any such power. However, there is considerable doubt whether
the court would strike down a statute which was confined to
regulation of the liabillity of the property of the spouses for
their respective debts (rather than being &n attempt to trans-
form "separate” property inte "community" property) and which
established the same rules with respect to property acquired
slsewhere as would have obtained had the spouses been domiclled
in Callfornia when the property was acquired, The State should
have a sufficient interest in the property rights of married
people domlclled here and the rights of oreditors within 1ts
borders to permlt it to disturb to this extent the rules
previously applicable to property owned by perascns who move
thelr domlicile to California,

The wisdom of such a change is another matter, however.
The evident trend of the plecemeal California statutes relating
to the wife's earnings, as well as those in some other community=-
propsrty states,27 i1s to establish & second type of community
property consisting of the wife's earnings and property acquired
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therewith and the income therefrom, which would be as fully
tracesble as separate and community property now are and which
would be subject to the wife's management and control and liable
for her obligations and exempt from the husband's obligstions.
If the statutes in California had reached this point, there
would be no problem with respect to the liability of the wife's
Section 201.5 Property -- the rules relating to the liabllity

of' the wife's_saparate property and of her earnings and property
derived therefrom would be the same, and 1t would make no dif-
ference which rules were applied to her Section 201.5 Property.
However, %o apply the existing fragmentary, ambliguous and ir=-
rational rules relating to the liability of the wife's sarnings
and property derived therefrom to her Section 201.5 Property

would merely extend the area of confusion.

Inter Vivos Transfers

a. Gratultous. Under Celifornia law either aspouse may

mﬁke a glft of his or her separate property without any consent
from the other apouse. The same is true at the present time

of the Secticn 201,5 Property of elther spouse, On the other
hand, the husband may not make & gift of the cormunity personal
property under his menagement znd controlaa and the wife may not
make & gift of her "money" earnings under her management and
controleg without the written conssnt of the other spouse, The
same is trus of the community real property under the management

and control of the husband, since the wife must join in any

wlle

O



transfer or encumbrance of such community real property or
any lease thereof for a pericd longer than one year, whether
gratul tous or for value.ao

However, the rules with respect to & gift of Section 201.5

Property have been qualified to some extent by Section 201.8 of
the Probate Code enacted 1ln 195'7.31 Thet section provides that
the surviving spouse can claim his or her nonbarrable shars
of one-half in Section 201,5 Property even with respect to
property transferred by the deceased spouse during his lifetime
if (1) the transfer was made "without receiving in exchange &
congidepgtion of subatantial value" and (2) the decemsed spouss
at éha tims of his death still had "a substantial gquantum of
ownership or control of the property."” This section does not
inhibit an outright gift by one spouse of hia Section 201.5
Property or permit the other apouse to claim any interest
therein after his death; it applies only 1f the gratultous
trensfer by the deceased spouse was in effect a will substltute
in that the deceassd spouse retained strings on the property
until the time of his death; e.g., a revocable trust where the
right of revocation was only extingulshed by the death of the
ssttlor. Nor does this seotion permit any attack on the transfer
during the lifetime of the transferring spouse. The other spouse
can only clalm his or her nonbarrable interest in such property
af ter the death of th§ transferring spouse and only if the
other spouse survlives the transferring spouse.

If the rules applicable to community property were to be
applied to Section 201,5 Property, then any gift of such property,



even an outright and irrevocable gift, without the written
consent of the other spouse would be voidable &t the election
of the other spouse and the entire propsrty could bs recovered
during the lifetime of both spousas.52 After the death of the
transferring spouse, the other spouse could only recover one-
half of the property tranaferred.33 Any such sbsolute requlre-
ment of a written consent to all gifts of Sectlon 201,5 Property
would of course render Section 201.,8 of the Probate Code, which
was designed merely to protect the surviving spouse's right of
election under Section 201.5 from being evaded by what are
essentially testamentary transfers, no longer necessery,

A proposal to require the consent of the other spouse teo
any gift of Section 201.5 Property by the spouse owning 1t
would reise seriocus problems both of the constitutional validity
of such a requirement and of 1ts desiraebility as a matter of
policy.

If such a statute applied all of the rules relating to
communi ty property to Section 201.5 Property, 1t would permit
the other spouse to recover during the lifetime of both spouses
all of the Seotion 201.5 Property given away and to thruat 1t
unwillingly back into the hands of the donor spouse, The
validity of such & serfious curtailment of the rights of the
spouse owning the Section 201.5 Property would certalnly be of
doubtful constitutionality. Howsver, 1f the right of the other
spouss to recover the property glven away were limited to one~
half of the property after the death of the donor spouse, 1t
would Beem that the curtailment could be sustained.




If California had the common law of dower in effect,
undoubtedly a husband who moved here from asnother state which
did not have such law and invested his funds in California land
would have to obtain the wife's jolnder to any conveyance of
such land, whether gretultous or for value, in order to transfer
it free of her dower right. In other words, the wife not having
joined in such & conveyance could recover a fraction of the
property after his death which she would have been entitled to
if he had retained the cwnership until the £ims of his death.
There would alsc seem to be little doubt that California could
app;y the same rule to personal propsrty such as stocks and
bonds asquired by the husband with funds brought from the forelgn
state, The fallure of the common law and of ths statutory modi-
fications of 1t iIn the United States to give the wife an
"inchoate" right of dowsr in perasonal property undoubtedly
stemmed from & desire not to encumber the fres alienability of
personal property as & matter of policy rather than from any
lack of constltutional power to do so. Assuming that Callifornia
could apply this rule to personel propsrty acquired here in
exchange for personal property brought from the former domicile,
there would seem t¢c be little reason why i1t could not also apply
such rule to personal property acquired in the former domicile
and retained in the same form after belng brought to California.
Of course, if the "situs" of the personal property were in
another state, more serious constitutional difficulties would
erise, C(Californie probably could not apply 1ts rule to the
transfer of such property if the Jurisdiction of the situs of
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the property at the time of the transfer refused to recognize
1£,%4
If the leglslature could constltutionally require the
consent of the other spouse to any gift of Section 201,5
Property in order to cut off the other spouse's nonbarrable
share of one~half under Section 201.5 of the Probate Code, the
question still remains as to the desirability of that extenaive
a curtailment of the rights of the spouse owning the Section
201.5 Property. In recommending the enactment of Section 201.8
of the Probate Code, which does not require such consent to all
gifts buf only to those which are in effect will substitutes,
the Lew Revision Commission stated that it was attempting to
"balance two competing considerations: (1) a desire to preserve
to the surviving spouse the benefits intended to be conferred
by Section 201.,5; and (2) a desire to avoid undue interference
with the owner's control during his lifetime of Sectlion 20l.5
property which is, until his death, his sole property."§5 The
rasolution of these compsting values adopted by the Leglslature
in Section 201,8 of ths Probate Code would appear to be sound.
The abandonment of that decialon in favor of one which would
requlre ths consént of the other spouse to all gifts of Section
201,5 Property in order to ocut off the nonbarrable share of
the otﬁer spouse would not seem justifled,
b. For walue. With respect to personal property generally
thers is no requirement in Californis law that the spouse having
the management and control of such property, community or

sepsrate, secure any consent or joinder by thé other spouae
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for any conveyance or encumbrance of 1t for wvalue, The
deslirability of this rule from a buasiness standpolnt 1s
obvious, and there would be no jJjustificatlon for suggesting
that such a requirement be imposed upon thas spouse having the
management and control of Sectlon 201.5 Property.

However, the husband is prohibited from transferring or
sncunmbering for value without the written consent of the wife
community personal property consisting of the "furniture,
furnishings, or fittings of the home, or the clcthing or wear-
ing apparel of the wife or minor children.“36 Should the
husband Qe prohibited from transferring or encumbering his
Section 501,5 Property consisting of the same ltems without
the consent of the wife, and should the wife be prohlbited
from transferring or encumbering her Sectlon 201.5 Property
consisting of the furniture, furnishings, or rittings of the
home without the consent of ths husband?

With respect to the wearing apparel of the wife and minor
children, it would be a rare case in which 1t ecould not be shown
that the husband had made a gift of such property to the wife
and minor children, and therefore there 1s little practical
significance to the exlsting statute with respect to such wearing
apparel and little need for a statute imposing the same reqnire-'
ments aa to Section 201,5 Propérty. With respect to the
furni ture, furnishings and fittings of the home, probably in
most cases they could be established to be communlty property
whetever the origin of the funds used to pay for them in view
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of the extremely liberal rules in Californta concernlng the
trensformation of other property into community property by
oral agreement of the spouses. The omission to include separate
property within the scope of this statute apparently has caused
no great difficulty in the past, and the omission of Section
201,5 Property would similarly seem to be of minor lmportance.
In view of the constitutional problems which would be ralsed by
an attempt to include the Ssction 201,5 Property of the spouses
within the scepe of this statute, such an amendment would
probably not be of sufficlent practical importance to juatify
its enactment.

With respect to community real property, the wife 1is
required to join in any instrument by which such property is
lsased for a period longer than one yeer or is sold, conveyed
or encumbered.57 In the sbsence of her Joinder she can recover
all of the real property conveyed during the lifetime of both
spousessa or one=half after the death of the l:nmbandl.:"’9
However, any such sction to set aslde such a conveyance of
property standing in the name of the husband alone must be
commenced within one year after the filing of the transfer for
record.40 With respect to the separate real propsrty of elther
spouse and the Sectlon 201.5 Property of either spouse, no
such requirement for a joinder by the other spouse in a transfer
for value exlsts.

if the rules relating to community property were applied
to Section 201.5 Real Property so that the spouse having the

management and control of such property had to secure the

N iy
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Joinder of the other spouse in any conveyance or sncumbrance
of such real propsrty or any lease of 1t for & period of more
then one year, this would ralege a serious constitutional ques-
tion 1f the other spouse were permitted to recover such
property durlng the lifetime of the owning spouse, as previously
pointed out in the discussion of gifts, However, as also
pointed out above, a requirement that the other spouse joln in
any such transfer, encumbrance or lesse in ordsr to cut off

his nonbarreble interest in such real property after the death
of the owning spouse would undoubtedly be constitutlionel, since
1t would merely be equivalent to en inchoate right of dower or
curtesy,

It might be argued that this question 1s entirely acasdemic,
since any purchaser of real property from & married person will
inslet upon the other spouse’s signature regardleas of the
character of ths property. Since both spouses must already
join in any conveyance of communlty real property, and separate
property, whether real or personal, can be transformed into
communi ty property merely by an oral sgreement of ths spouses,
any purphaser of separate real property from a married person
would be wise to insist upon the signature of both spouses
whatever the state of the record title or the manner of 1ts
aoquisition.41 Similarly, if a spouse owning Section 201.5
Real Property desires to sell it, the purchaser should insist
upon the signature of his spouse whatever the law requires,
since for all the purcheser Mnows the property may have besn
transformed into community property by a seoret oral agreement
of the spouses,
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However, since the atandard Californis title policy
excludes from its coverage unrecorded rights or clﬁims of
persons in possession and unrecorded rights or claims whlch
could be ascertained by making inquiry eof persons in possessioh,
presumably a title company would be willing to insure a title
on the besis of the sole deed by a spouse of property appearing
by the rscord to be his separate property or his Section 201,.5
Property if both spouses were in possession or perhaps if only
one were. This of sourse wouid not protect the purchassr -
against a claim by ths nonjoining spouse thet the property
had besn transformed intc community property by an oral agree-
ment, but since the great majority of real estate purchases
ars closed solely upon the basis of a title policy without
indepsndent legal advice, the purchaser would probably accept
the sole deed of one spouse if the title company will issue a
title policy, without realizing that this parilcular danger

was not insured egalnst., Therefore, this problem cannct be

said to be entirely moot as a practiocal matter,

Whe ther a positive requirement of joinder by the non=-
owning spouse should be imposed in connaction with any convey-
ance of Section 201,5 Real Property depsnds upon the extent to
which it 13 thought desirable to curtail the power of control
and disposition of such property by the spouse owning it.
Certainly if the coneclusion is accepted that an outright gift
of personal property which is Sectlon 201.5 Property can be
made by the owning spouse wlthout any consent by the other
spouse, therse could be no justification for requiring the joinder
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of the other spouse in any conveyance of Section 201.5 Real
Froperty, either gratuitously or for value. The days when

real property was the most important source of wealth have

long since passed, While at the time of the development of the
doctrine of inchoate dower and even at the time of the original
passage of the community property lews, therse was & valid reason
for concentrating on providing protection for a wife or husband
with respect to his intersest in real propesrty acqulred by the
other, and largély ignoring personal property, such an attitude
could not be justified today. On the whole there would seem

to he ingufficlent justification for the imposition of the
requirement of joinder by the other spouse in any convsyance for

valus of Section 201,5 Real Property.

Declaration of Homeatead

The Celifornia statutes permit the filing of a declaration
of homestead by both of the spouses jolntly upon any of their
prcperty, community or separate, constlituting the homestead, by
the wife slone upon the community property or elther spouse's
separate propérty, and by the husband alone on the communlty
property or his own separate property but not upon the wife's
separate proparty.42 Section 1265 of the Civil Code provides
that if the selection is made from the community property or
from the separate property of the perscn meking or jolning in
the declaration, upon the demth of elther spouse the homestead
vests in the survivor rather than the heirs or devisees of the

deceased spouse, As a result of these provisions, 1f the wife
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alons flles & declaration of homestead on community property,
upon the husbandt!s death the property vests in her; but if she
alone files a declaration of homestead on the husband'!s separate
property, upon his death the property goes to the husband!s heirs
or devlisees,

The question has not arisen as to whether the husband's
Section 201.,5 Property will be treated as seperate property or
as communlty property for the purpcse of these provisions, but
in view of the analogous decisions under Section 661 of the
Probate Code (before its smendment in 1957) 1t is probable that
Sectior. 201.5 Property would be treated aa separate prcpertzr.45
In providing that the husband mey not aleme select the home-
stead from the "aseparate" property of the wife and that 1f the
wife alone selects the homestead from the "separate" property
of the husband she will not take such homestead in preference
to his heirs or devisees upon his death, i1t is doubtful if the
Legislature was thinking of real property derived from funds
acquired in the same manner as communlty property but while the
spouses were domiciled in a foreign, non~communi ty-property
jurisdietion.

There would seem to be little reason why Sectlon 201,56
Real Property should not be treated like community property for
the purpose of these homestead provisions, especially since under
the 1957 amendment to Section 661 of the Probate Code®? 1t is
now treated like community property for the purpose of the
selection of a probate homestead by the court after the death

of either spouss, There could be no posaible conatitutional
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objection to such & provision asince it would soncern merely
the method of selection of & homestead and the devolution of
such homestead upon the death of 1ts owner in a case where

i1t was selected by one spouse alcne out of the Section 201,5

Real Property of the other spouse without hia consent,

Division on Dlvorces

Under Section 146 of the Civil Code, upon a divorce of
the spouses, the court has the powsr to divide the community
property of the spouses in such proportions as ths ocourt may
"deem Jjust" if the divorce 1a granted on the ground of cruslty,
advltery or incurable insanity, In the case of a divorce for
any cther causs the court must divide the communlty prorsrty
equally between the apouses.45 The court does not have the
power to divide the separate property of elther spouse upon
a divorce for any causa,46 It has been held that Section 201.5
Property 1s to be tremted ms "“separate" property for the purpose
of applying these rules, l.e,, the court has no power to divide
1t upon & divorce of the spousesd,

There could be no valld conatltutional objection to glving
the court the power to divide the Section 201.5 Property of the
spouses upon dlverce in a manner which the court may deem just,
The statutes of a large number of other states have long granted
to the dlvorce court the powsr to divide between the s pouses
the separate property of the husband or the wife or both upon

the granting of an absolute divorece, in such manner as the court
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may consider "just and reasonable," or words of similar import,
In twelve states such divislon is permi tted of the real and
personal property of both apouses;4s in saven states of the

49 and in ons other

real and psrsonal property of the huaband;
state of the personal property only of the husband.50 In
addition, other states permit in some cases the award of a
portion of the property of the spouse against whom the divorce
1s granted as alimony to the prevelling spouse in the divorce
action.51 These statutes have been applied for many yearsa
wlthout any queation being raised or suggested as to their
conatitutional validity-se

There would, however, be a serious conatitutional problem
if the Legislsture should merely provide that the Section 201.5
Property of the spouses shouid be treated as community property
under the statutes mentioned above. This would mean that if the
divoree were granted on any ground other than cruelty, adulterﬁ
or inowrable insanity the court would be forced to divide the
Section 201.5 Property of each spouse equally with the other
spouse. For example, in a case where & husband and wife moved
to Celifornis from New York and she brought with her a large
amount of property derived from her earnings while they were
domiciled in New York, and he then deserted her, 1f she obtained
e divorce on the ground of desertlon the sourt would be forced
under such & provision to teke half of this property belonging
to her and give it to the absconding husband, ‘

Tt is no enswer toc this problem to suggest that the in=-

justice would be just as glaring in a case where she had sarned

e T
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the money in Californla and it therefore constituted community
property. Although the injustice would perhaps be just as great
the constitutlional problem would not be the same because 1ln the
case where the earnings are community property the husband would
have been considered the "owner" of “one-half" of them from the
moment they were earned, The divorce would merely sever the
ownership in communl ty and make him the owner of his one-~half

as & tenant in common with the wife in the absence of any contrary
provision in the statute, In a case, however, where the property
derived from her earnings was her "sole and separate property"
under the law of the foreign state prior to the removal of the
spouses to Celifornia and continued to be such after theo

removal, 1t shocks the consclence to asay that the act of the
husband in deserting her may result in a compulsory tranzfer

of one~helf of her property to him,

In 8ll of the three states where thers are statutory prow-
visicns for an arbitrary divislon of property of the spouses
Into fixed shares upcn divorce, these provisiors apply only
the property of the party at fault.53 In none of them is there
any attempt to take an arbltrary fraction of the property of the
innccent plaintiff and hend 1t over to the gullty defendant., It
1s true that in many of the states which permit a division of
property in the diascreticn of the court in such proportions as
the court deems just and equitablea, the court may divide the
property of both the plaintiff and the defendant. However, this
is done only after both partles have had their day in court and
the court has taken into consideration the relative fault of the
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parties and all other circumstances bearing upon the equity of
the division. Thereforse, such a division could hardly be said
to deprive an innocent plaintiff In the divorce action of his

or her property without due process of law, wheresas an arbltrary
gtatutory division of the property of the lnnocent plaintiff
might very well do so.

In view of the serious constitutional problems in attempt-
ing to apply the rules relating to division of community property
upon divorce to Section 201.5 Property, &8 well as the apparent
lack of rationality in the random selsction of only thres causes
of dlvorce which permlit an unequel division of community property,
1t 1s suggested that the Legisleture should deal with Secstion
201.5 Property separsitely and authorize the court in the case
of a divorse for any cause to divlide such propsrty in a manner

which the court "desrs just.”

Gift Tex

The Callifornia Gift Tex Statute provlides that wheres
communi ty property ls transferred from one spousse to the other
only one-half is subject to tax and that any gift of community
property is to be treated as a gift by each spouse to the extent
of ons-half.s4 Between 1939 and 1947 a provision was included
that Section 201,5 Property in the form of “intangible personal
property" should be treated as community property for the
purpose of these provisions.ss In 1947 this provislion was

[ ]

repealed.50
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Since 1925 there has been & provision in the Inheritance
Tax Act providing for the treatment of Section 201.5 Property to
some extent as community property for inheritance tax purposes,
and in 1957 this provision was revised to correlate it with the
amendments made to Section 201.5 in that year.57 It 13 difficult
to see why the initial impulse in 1939 to do the same thing in
connection with the gift tax was abandoned in 1947, The two
taxes are merely complementary aspects of the same scheme of
taxation, l.e,, to subject to a tax the gratultous transfer of
wealth whether it takes place during the lifetime of the owner
or at his death, Perhaps it was thought that there wes a
difficulty in treating the nonowning spouse as the donor of
one-~half of the gift in the cese of Section 201.,5 Property,
thereby meking him liable for one-half of the tax,®® when he had
ne contrel over the making of the gift, Obviously thers might
bs scme constltutional objection to lmposing a tax on A because
B has made a gift of B's property. However, this difficulty
could saslly be solved as & practical matter by permitting the
gift of Section 201,5 Property to be treated as a glft of one=-
helf by each spouse &t the electlon of both spouses. Normelly
they would elect s¢ to treat it since that treatment would
result in lower rates and larger exemptions, With this modifi-
cation, 1t would seem that Section 201.5 Property should be
trested as community property for the purpose of the gift tax
since 1t 1s so trezted for the purpose of the inheritance tax.sg
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Repeal of the 1917 Amendment to Section 164 of the Civil Code

In 1917 the Leglslature esmended Section 164 of the Civil
Code to provids that Section 201.5 Property should be trans=-
formed into community property upon the removal of the spouses
to Galifornia.eo Although that amendment wes declared uncon-
stitutional in Estate of Thornton, the Legislature has never

removed the amendment from the statute and there are urnresolved
questlions as toc whether the decision in thaet case rendered the
amendment invalld in toto.61 In 1957 the Leglslature enacted
a series of amendments to the Probate Code and the Revenue and
Taxation Code dealing with the rights of the spouses 1ln
Section 201,5 rroperty upon the death of one spouse, If the
Legislature enacts amendments to the statutes or by failing i
act pressrves the existing rules with respect to the forsgoing
topics,'it willl have dealt with g2ll of the rights of the
spouses lnter vives in such property which are likely to raise
any problems, Thus there 1s no further functlon for the 1917
amendment to Section 164 of the Civil Code to perform, even if
1t were held to be still effective to some extent, and for it
to remain on the statute books can only lead to confusione It
1s suggested that the leglslature should repeal that portion
of Section 164 of the Civil Code which purports to transform
Section 201,5 Property 1lnte community property.
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actual communi ty property.

nsn




C 60, Cal, Stat., 1917, c. 581, & 1, p. 827,
€l., See Recommendation and Study relating to Rights of Surviving
Spouse in Property Acgulred by Decedent While Domlciled
Elsewhere, 1 Cal, Laew Revision Comm'n. Rep., Rec. & Studies

BE-20~-23 (1957).

)

—?-




